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Abstract
The rationale of copyright protection requires a consideration of “private” and “public”
interests. To balance these competing interests, exceptions such as “fair use” and “fair
dealing” was introduced. These exceptions have been said to be the statutory expression
of rights such as Freedom of Expression. Due to the lack of judicial authority on this in
South African law, a comparative study of the United States of America and the Unite d
Kingdom was conducted. In the United States of America, the system of “fair use” is used
which is wide and flexible. Whereas, the United Kingdom and South Africa follow an
approach that in order to potentially be viewed as “fair dealing”, the use involved mus t
qualify as a specifically recognised purpose. The South African position is howeve r
potentially subject to amendments to introduce an overlapping “fair use” and “fair
dealing” exception. However regardless of whether “fair use” or “fair dealing” is applie d,
a user must overcome a barrier of economic harm. As for international compliance, any
exception to copyright must adhere to the “three-step test”. It is clear that the “fair
dealing” approach is compliant. However, that of the “fair use” approach is doubtful. In
addition there is a potential “pay-per-use” system, in all three jurisdictions, despite the
use itself being lawful. The only circumstance in which such a system may be said to be
valid is for so called “new distributions of works”. As for whether South Africa should
adopt a “fair use” system, such approach has the benefit of flexibility and easier
adaptability to advances in society, but is also uncertain and of doubtful compliance with
international requirements. Whereas, although “fair dealing” has a level of certainty it
can be more rigid due to its threshold requirement. For a developing country, such as
South Africa that relies on “digital” formats of work, having a vague and uncertain system
is not appropriate. This is so because, such as system has been shown to lead to cautious
users which in turn creates a “pay-per-use” system which would violate the very aim of
copyright law. Thus reform is plainly needed of a middle-way approach, whereby a
threshold requirement is retained and various established factors are incorporated to help
determine fairness. However, a more dangerous threat to the survival of both doctrines is
the creation of new technology that greatly influences the manner in and extent to which
works are protected. This has resulted in protection not only to the content of work but
also to the manner of accessing it. Reform is needed in all the jurisdictions unde r
discussion to provide for a specific and more definite “fair use” or “fair dealing” exception
to this new protection. If this is not done, then whether use falls under either of these
doctrines would be inappropriately dependant on the discretion of the owner of the work .
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CHAPTER 1: INTRODUCTION
Copyright has the purpose of furthering “innovation and creativity”.1 The protection it grants is
acquired immediately, for certain “defined categories of works”, after specified requireme nts
have been met and lasts only for a certain period of time.2 Further any protection granted cannot
be absolute but rather is limited, so that the “public” is also protected.3 In this manner the right
of the “owner” of the copyright to economically exploit the material and the right of the “public ”
to “advance its “knowledge, entertainment and cultural experiences” is safeguarded.4 This is so
because, copyright law does not exist to prevent “critical expression or to throttle artistic and
other expressive acts” as this would hinder the very purpose of granting statutory protection. 5
Therefore, these competing interests must be balanced by limiting the “exclusive rights ”
subsisting in the work.6 One such limitation is known as “fair dealing” and another as “fair
use”, both of which provide for “copying without consent” for specific situations. 7 Although
having the same basis, these limitations cannot be used interchangeably as “fair dealing” is
more limited in its scope whereas “fair use” has a wider application.8 These doctrines therefore
have the role of advancing the purposes of copyright law by preserving “legitimate and worthy
social uses of the work”.9
Thus, the purpose of this dissertation is to analyse the effectiveness of both doctrines in
balancing these public and private interests in the United States of America (USA), the United
Kingdom (UK) and South Africa (SA). A comparative study is necessary due to the lack of
decided case law to date. Additionally the USA and UK systems can offer significant guidance,
as these jurisdictions have established “fair use” and “fair dealing” doctrines, respectively.
Therefore, the dissertation will first discuss the flexible USA position in chapter 2. There
follows a consideration, in chapter 3, of the more restricted UK system. Next, chapter 4 will set
out the doctrine under SA law, as it currently stands as well as the suggested amendments.
Although the interpretation and application of the doctrines at national level is of importance,
the overall survival of both doctrines is dependent on compliance with certain internatio na l
1 Dean

and Dyer Introduction to Intellectual Property Law (2014) 3.
and Dyer (n 1) 3.
3 Schonwetter “The ‘Fair Use’ doctrine and the implications of digitising for the doctrine from a South African
perspective” 2006 The Southern African Journal of Information and Communication 32 32.
4 Schonwetter (n 3) 32.
5 Laugh it Off Promotions CC v SAB International (Finance) BV t/a SABMARK International (Freedom of
Expression Institute as Amicus Curiae) 2006 1 SA 144 (CC) 154.
6 Schonwetter (n 3) 33.
7 Schonwetter (n 3) 33.
8 Visser “Copyright in works created in the course of employment: the Supreme Court of Appeal gives
guidance. King v South African Weather Service 2009 SA MER LJ 591 595.
9 Shay “Exclusive Rights in News and the application of Fair Dealing” 2014 SA MERC LJ 587 592.
2 Dean
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instruments (to which the jurisdictions under discussion are bound). As such, chapter 5 will
analyse the compliance of the doctrines with these requirements regarding exceptions and
limitations. However even with compliance, there remains a further practical impedime nt to the
doctrines’ effectiveness.

This impediment is caused by the development or potential

development of a “pay-per-use” system, for the use of a copyrighted work under each
jurisdiction. Consequently, the inappropriateness of requiring payment for such use will be
demonstrated by chapter 6. However the ultimate threat to the survival of the doctrines’, is the
advancements of a modern technological society which allows for easier access to copyrighted
work and the possibility of infringing use. Thus, the resulting extensive protection granted to
holders of rights in the work will be considered in chapter 7. The dissertation will conclude, in
chapter 8, that reform is needed in order to achieve the required balance, especially regarding
the potentially lethal effect on the doctrines by new protection to access of works.
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CHAPTER 2: “FAIR USE” IN THE USA
The USA “fair use” doctrine, similar to “fair dealing”, has the foundation that not every use of
copyright material should be excluded, so that recognition is given to the “public” interest
purpose of copyright.10 However, “fair use” differs in its application as it is a more wide-ranging
doctrine.11 Here follows a brief discussion of the legislative provisions regarding this area of
law and then the interpretation of it by the courts.
2.1 Legislative provisions
“Fair use” was first created through court decisions, however it has since been enacted into
statute and is currently dealt with in Title 17 of the United States Code (the American Act). 12
The relevant section, provides that “fair use of a…work, for purposes such as criticis m,
comment, news reporting, teaching, scholarship or research is not” infringing use. 13 It then goes
on to provide a list of “factors” to aid in determining if it is “fair use”, namely the: “purpose
and character of the use”, “nature of the copyrighted work”, “amount and substantiality of the
portion used”, and its “effect…upon the potential market…of the copyrighted work”.14
The interpretation and application of this section will be further dealt with below. Suffice it to
say here that, as section 106 and 106A of the American Act refers to the economic and moral
rights attaching to copyrighted material, respectively, and given the wording of the sections it
seems clear that “fair use” can be raised against a claim for either type of right. 15 Further,
although no exact “definition of fair use” is established, the American Act gives a level a
guidance.16 Firstly, it sets out a “non-exclusive list of purposes” which may indicate what kinds
of uses will be seen as fair.17 Secondly, it also provides a “non-exclusive list of factors” to
consider when determining the issue of fairness. 18 These guidelines are subject to interpretatio n
by the courts. Before turning to such interpretation, it must just be mentioned that these
“factors” have greatly influenced other jurisdictions.19 One such jurisdiction is that of Australia,
whereby “factors” similar to those set out in section 107 of the American Act were adopted.20

10 Schonwetter (n

3) 33.
(n 8) 595.
12 Visser “The Location of the parody defence in copyright law: some comparative perspectives” 2005
Comparative and International Law Journal of Southern Africa 321 337.
13 17 USC s107.
14 17 USC s107.
15 17 USC s106 and s106A.
16 Mitchell “Promoting Progress with Fair Use” 2010-2011 Duke Law Journal 1639 1661-1662.
17 Mitchell (n 16) 1661-1662.
18 Mitchell (n 16) 1662.
19 Shay (n 9) 595.
20 See s40(2) of Part III Division 3 of the Australian Copyright Act of 1968.
11 Visser
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2.2 Judicial interpretation and application of the doctrine
The lack of precise definition and application guidelines was a deliberate strategy on behalf of
the American executive, in order to allow for “flexibility” and for the changing needs of
society.21 However this results in “vagueness”, as the interpretation and application of the
section is fully dependant on judicial opinion and as such a user of copyrighted material may
find it difficult to establish if his/her use is fair, before any action is taken.22
2.2.1 Authority before Campbell v Acuff-Rose Music, Inc23
Section 107 was previously surrounded by misconceptions as to its effect. 24 This was said to be
due to the lack of properly reasoned and justified judgments on when use constitutes “fair
use”.25 During this period of confusion there were two important judgments handed down by
the Supreme Court,26 namely: Sony Corporation of America, et al v Universal City Studios, Inc,
et al27 and Harper and Row Publishers, Inc v Nation Enterprises.28
In the Sony case the majority decision made certain important comments regarding “fair use”. 29
Firstly, it stated that if the use is for “commercial or profit-making purpose[s]” then it is
presumed to be “unfair”.30 The court then turned to the factor regarding “market harm” and
commented that “if the intended use if for commercial gain then likelihood [of harm] may be
presumed [,] but if it is for a non-commercial purpose the likelihood must be demonstrated”. 31
Furthermore that, in certain circumstances, the “reproduction” of the whole of the work would
not automatically be excluded from “fair use”. 32 As for the comments regarding commercia l
uses, the particular use involved in this case was for a “non-commercial purpose” and so these
statements did not affect the decision of the court and as such is not part of the reasons for the
decision.33 Regardless, these statements were used and interpreted as if binding by courts and
thus greatly influenced “fair use”. 34 Shortly thereafter the Supreme Court in Harper found that,
if an original is “unpublished” then it “negates fair use”. 35 Further, that “fair use” is an
21 Mazzone

“Administrating Fair Use” 2009-2010 William and Mary Law Review 395 400.
(n 21) 400-401.
23 510 US 569 (1994).
24 Leval “Campbell as fair use blueprint?” 2015 Washington Law Review 597 598.
25 Leval (n 24) 598.
26 Visser (n 12) 324.
27 464 US 417 (1984).
28 471 US 539 (1985).
29 Visser (n 12) 324.
30 Sony case (n 27) 449.
31 Sony case (n 27) 451.
32 Sony case (n 27) 449-450.
33 Sony case (n 27) 449.
34 Visser (n 12) 324.
35 Harper case (n 28) 552.
22 Mazzone
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“equitable doctrine” and as such the user had to be in “good faith” to qualify. 36 Also, that the
enquiry was both a “question of law and of fact”. 37 Additionally, it repeated with approval the
commercial presumption against “fair use” as set out in Sony.38 This presumption was further
explained by stating that it is not necessary for the use to be only for profit and that all is required
is that there is a potential gain “without paying the customary price”. 39 Next, that “fair use” is
more readily available for works of “non-fiction”.40 However the most influential finding by
this court was that the potential for “market harm” is the “single most important element of fair
use”, as the doctrine is only effective for use “which does not materially impair the
marketability of the work copied”.41 In reference to the commercial presumption that
developed, Visser42 submitted that it results in commercial uses generally being automatica lly
viewed as infringement regardless of the particular facts. 43 The resulting problems and
confusion for this area of the law was, at least in part, addressed in 1994. 44
2.2.2 Campbell v Acuff-Rose Music, Inc
In 1994 the Supreme Court fundamentally affected the interpretation and application of “fair
use”.45 The court sought to make “fair use” clear, by considering the purposes underlying
“copyright”.46 The reasoning of the court has remained relevant through the succeeding years
and continues to be the most important American decision on this particular issue. 47 In this
regard it was held that in order to comply with the “purposes” of copyright law, it is essential
for the doctrine to exist in order to prevent the development of an inflexible regime. 48
Significantly, the court recognised that creating hard and fast principles for this doctrine is
inappropriate as its outcome is fact dependant. 49 Further that the “purposes” and “factors”
contained in section 107 must be applied together, taking into account these “purposes”. 50 It
also held that “parody” could be protected as “fair use” provided there is compliance with the

36 Harper

case (n 28) 552-562.
case (n 28) 560.
38 Harper case (n 28) 562.
39 Harper case (n 28) 562.
40 Harper case (n 28) 563.
41 Harper case (n 28) 566-567.
42 (n 12) 324-325.
43 Leval (n 24) 598.
44 Leval (n 24) 600.
45 Samuelson “Possible futures for Fair Use” 2015 Washington Law Review 815 816.
46 Leval (n 24) 600.
47 Leval (n 24) 597 and 614.
48 Campbell case (n 23) 575-577.
49 Campbell case (n 23) 577.
50 Campbell case (n 23) 578.
37 Harper
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“factors”.51 After setting out these general principles, the court turned to an analysis of each
factor.
2.2.2.1 “Purpose and character of the use”
For this factor it was held that its interpretation and application can be informed by the accepted
“purposes” in section 107, such as “criticism” or “comment”. 52 However, this is a mere
“guideline” as the crux of the enquiry here is if the alleged infringement “merely supersedes
the objects of the original creation or instead adds something new with a further purpose or
different character, altering the first with a new expression, meaning or message”. 53 Basically
then, the test is if the alleged infringing work is “transformative”. 54 Importantly, the court made
it clear that “transformative work” is not determinative of “fair use”, but that the core of the
doctrine is the protection of such works to advance the purpose of copyright law. 55 Accordingly,
the “more transformative the new work, the less will be the significance of the other factors that
may weigh against a finding of “fair use”.56 As for the inclusion of “for commercial or nonprofit purposes” in this factor, the court concluded that it is merely an aspect to consider. 57
Thus, the fact that the alleged infringing work is for a “commercial purpose” will not
automatically preclude it form being held as “fair use”. 58
2.2.2.2 “Nature of the copyrighted work”
Due to the circumstances of the case this factor was not overly considered. However, the court
did mention that it points to the fact that certain types of “works are closer to the core of intended
copyright protection”.59 This has the result that, if the original is fundamentally connected to
the “purposes” of copyright then a claim of “fair use” of that work will be less likely to
succeed.60
2.2.2.3 “Amount and substantiality of the portion used”
This factor deals with the reasons for and extent of the copying involved. 61 The permissib le
amount usable (whether the entire original or a few lines of it) can change, depending on the

51 Campbell case (n
52 Campbell case (n
53 Campbell case (n
54 Campbell case (n
55 Campbell case (n
56 Campbell case (n
57 Campbell case (n
58 Campbell case (n
59 Campbell case (n
60 Campbell case (n
61 Campbell case (n

23) 579.
23) 578.
23) 578.
23) 578-579.
23) 579.
23) 579.
23) 584.
23)584.
23) 586.
23) 586.
23) 586
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“purpose and character of the use”. 62 The extent of copying is also relevant for factor four. 63
Such determination, also involves consideration of both the “quantity and quality” of the portion
taken in relation to the original.64 Further, the extent of copying versus that of additional or
altered material in an alleged infringing work has a bearing on the “transformative value” of
the new work.65 Additionally it was unequivocally stated that just because a parodist can be
said to of copied the essence of the original, does not mean that such copying is automatica lly
unreasonable.66 As with the other “factors”, the factual matric is paramount.67
2.2.2.4 “Market” harm
It was held that both the “actual” damage caused and that which has the potential of arising, if
there is “widespread and unreasonable” similar actions by others, must be taken into account. 68
Such damage is not limited to the copyrighted material but also includes that to the “market for
derivatives”.69 In this regard, evidence was said to be required of any alleged “derivative
market”.70 The court went on to consider the supposed financial “presumption” developed
under the Sony case71 and concluded that, when “transformative use” is involved then no such
“presumption” should apply because in such a case “market substitution” is not as likely. 72 It
has been submitted that the effect of this finding is that the “purpose and character” is still
deferential to this last element.73 This seems correct, given that the court specifically stated that
if “substantial” damage is shown, then this would subsist against the use being fair as the
economic protection given to “originals” is essential for the “incentive” to develop works.74
Furthermore and of significance, the court made it clear that not all damage will be damage in
terms of the Act, by agreeing that “the role of the court is to distinguish between “biting
criticism that merely supresses demand and copyright infringement which usurps it”.75 In other
words, it must be determined if the use “substitutes” the original or merely decreases “interest”
in it.76 As for damage to the “market for derivatives” it was held that a “derivative” properly

62 Campbell case (n
63 Campbell case (n
64 Campbell case (n
65 Campbell case (n
66 Campbell case (n
67 Campbell case (n
68 Campbell case (n
69 Campbell case (n
70 Campbell case (n
71 Campbell case (n
72 Campbell case (n
73 Leval

(n 24) 605.

74 Campbell case (n
75 Campbell case (n
76 Visser

23)586.
23) 587.
23) 587.
23) 587-588.
23) 588.
23) 589.
23) 590.
23) 590.
23) 590.
23) 591.
23) 591.
23) 593.
23) 592.

(n 12) 330.
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construed, consists only of those works which the “creator of the original” would normally
“develop or license others to develop”. 77 If the new work merely consists of “criticism” then
there is no damage to a “derivative market” as such work will not be a “derivative”. 78
2.2.2.5 Good faith as a factor?
Unfortunately, the court did not make a conclusive finding regarding whether the use must be
in “good faith”.79 This issue was merely referred to superficially in a footnote to the judgment. 80
In this regard, the court showed there is a lack of consensus as to whether it is a requireme nt
and then went on to state that “even if good faith were central to fair use” the applicant was not
shown to be in bad faith.81 The mere fact that “permission for use” was not granted is thus
irrelevant in a “fair use” enquiry. 82 However, Leval has said that the wording chosen by the
court implies that it does not deem “good faith” relevant to determine “fair use”. 83
2.2.3 After Campbell
The three cases dealt with above have greatly influenced later decisions. 84 Notably the
significance placed on whether the new work is “transformative”, the interconnected relation
between the “factors”, and the need to engage in a balancing process with the “factors” as well
as the “purposes” of copyright is clear.85 For example, in the Cariou v Prince86 case the Court
of Appeal (second circuit) had to consider the legitimacy of a so called “appropriation artist”. 87
After repeating with approval some of the general principles set out in the Campbell case, the
court initially stated that the “ultimate test” regarding this issue is determining whether
permitting the “use” or blocking the “use” is most likely to advance the “purposes” of
copyright.88 Significantly it has recently been held that as the overall objective of copyright is
to increase “public knowledge”, the persons that copyright seeks to benefit is chiefly “the

77 Campbell case (n

23) 592.
23) 592.
79 Samuelson (n 45) 820.
80 Campbell case (n 23) 584 n18.
81 Campbell case (n 23) 584 n18.
82 Campbell case (n 23) 584 n18.
83 Leval (n 24) 614.
84 Penrod “Restoring the Balance test: A better approach to fair use in copying” 2014 Chicago-Kent Journal of
Intellectual Property 106 115.
85 See Elvis Presley Enterprises, Inc v Passport Video 349 F.3d 622 (2003); Cariou v Prince 714
F.3d 694 (2013); Sofa Entertainment, Inc v Dodger productions, Inc 709 F.3d 1273 (2013); Authors Guild,
Inc v Hathitrust 755 F.3d 87 (2014); and Cambridge University Press v Patton, et al 769 F.3d 1232 (2014);
86 714 F.3d 694 (2013).
87 Prince case (n 86) 699.
88 Prince case (n 86) 705.
78 Campbell case (n
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public” and thus the reason behind creating economic inducements, is for authors to develop
new “works for public consumption”.89
Importantly, the court in Prince went on to agree that the crux of determining “fair use” is a
“transformative” nature.90 Further that, for the use to be “transformative” it is not necessary that
it “comments on the original or [the] author” and that a court should be cautious as not all use
that changes the protected work is necessarily “transformative”. 91 Further, a manner of
differentiating between “fair use” transformation and the transformation rights of the holder is
whether the particular “transformative” use is linked to a “suggested [‘fair use’] purpose”. 92
Overall, if the use is “transformative” then any profit motive of the user becomes irreleva nt. 93
Connected to this is the point that the use must be justified beyond the “original” being a good
medium for the new work.94 However, “how the work appears to the reasonable observer” is
relevant and not the users intended purpose in creating the work and therefore meaning that
“good faith” is not a requirement.95 Turning then to the “nature of the copyright”, this involves
a two pronged test: firstly, is the work “expressive or creative” and secondly is it “published or
unpublished”.96

However the outcome of this test is of less weight, if the use has

“transformative value” and is thus of seldom importance.97 Next that as the permissib le
“amount” of copying is determined by considering the “purpose and character” of the use, the
effect is that taking the whole of the original work is not automatically a bar to “fair use” and
that a user is not limited to copying only that which is necessary for his/her purpose. 98 In terms
of taking the whole work, it is permissible if it is “reasonably” necessary for the users’
“transformative purpose” and if it does not compete with the copyrighted work.99 Generally
however, the bigger or more significant the “amount” taken the more it becomes likely that the
use is a “substitute” for the work.100 Further in terms of “market harm”, it was concluded that
the “market for the original and potential derivatives…. is usurped if the infringer’s target
audience and nature of the infringing content is the same as the original.”101 Nevertheless, it

89 Authors

Guild v Google, Inc 2015 WL 6079426 (C.A.2 (N.Y.)) 5.
case (n 86) 705-708.
91 Prince case (n 86) 706-708.
92 Google case (n 89) 8.
93 Google case (n 89) 9.
94 Google case (n 89) 8.
95 Prince case (n 86) 707.
96 Prince case (n 86) 709-710.
97 Prince case (n 86) 710 and Google case (n 145) 11.
98 Prince case (n 86) 710 and Google case (n 145) 12.
99 Google case (n 89) 12.
100 Google case (n 89) 12.
101 Prince case (n 86) 709.
90 Prince
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was repeated that the “more transformative the…use, the less likelihood that the…use
substitutes for the original” and as such less likely to “usurp” the market although it may supress
or “destroy” it.102 Nonetheless, the consequence of the copying must also be considered. 103 For
this, damage can be caused through the “manner” of completing a “transformative purpose” if
it has the outcome of “widespread revelation of sufficiently significant portions of the origina l
as to make available a significantly competing substitute”. 104 In order to weigh against a finding
of “fair use”, any damage caused or potentially caused must be substantial and not trifling in
nature.105
Despite this emphasis of transformation and balancing “factors”, there is still evidence of
judicial opinion harking back to the findings of the two earlier Supreme Court cases, by
emphasising “market harm”.106 Such evidence includes statements that: to overcome a claim
based on “fair use” an owner of copyrighted material “must point to market harm that results
because the secondary use serves as a substitute for the original”107 ; the “market harm” is the
“single most important element of fair use”108 ; and the “transformative” nature of a new work
cannot by itself be determinative of “fair use”109 .
Therefore there appears to be logical inconsistencies110 in the application of section 107 by the
American courts, due to both the “transformative” nature and “market harm” being said to be
central.111 It is submitted that there is no such inconsistency. This is so because, to use an
analogy, transformation and economic damage has been treated as the opposite ends of a
connected seesaw- the higher the one side goes the lower the other and at all times with each
requiring the other to maintain a balance. In other words, once a high degree of “transformative
value” is established the less likely is the possibility of economic harm (but such harm can still
be established).112 Additionally, this seesaw effect can be better understood if the “purposes”
of copyright law is appreciated. The judiciary has continually repeated the “purpose” of
copyright protection as the promotion of the “Progress of Science and Useful Arts”.113 Thus,
102 Prince

case (n 86) 709.
case (n 89) 15.
104 Google case (n 89) 15.
105 Google case (n 89) 15.
106 Authors Guild case (n 85); Kienitz v Sconnie Nation LLC 766 F.3d 756 (2014); and Oracle America, Inc v
Google, Inc 750 F.3d 1339 (2014).
107 Authors Guild case (n 85) 96-97.
108 Authors Guild case (n 85) 96-97.
109 Kienitz case (n 106) 759.
110 Penrod (n 84) 115.
111 Compare Prince case (n 86) 705-706 and Authors Guild case (n 85) 96.
112 Google case (n 89) 9 and 11.
113 Prince case (n 86) 705.
103 Google
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the objective of copyright is to enhance and incentivize “creativity” and “innovation”.114 Such
enhancement requires a balance between the “private interests” (economic and moral rights)
and the “public interests” (access to information and knowledge growth). 115 Therefore, factor
four protects the “private interest” and factor 1 (specifically the question of transformatio n)
protects the “public interest” of copyright. While at all times balancing these “factors” to allow
for a situation that best serves the “public”. 116
This emphasis on “market harm” is understandable given that copyright is viewed as a
“commercial right” to enable “authors” to economically exploit their work. 117 Further, that
“transformative” works advance the overall goal of “public” benefit and are also unlikely to
compete with the copyrighted work and as such also has a position of pre-eminence.118 Thus,
Campbell seems to have renounced the “presumption” that “commercial uses” are not
considered “fair” only when it can be said, in the true sense of the term and taking into account
the full scope of its meaning, that the new work is “transformative” in nature.119 Despite the
significance of Campbell, it did not provide a sufficient level of “certainty” for a user to predetermine if the use is a “fair use”.120

114 Campbell case (n

23) 577.
3) 33.
116 Prince case (n 86) 705 and Google case (n 89) 5.
117 Google case (n 89) 6 and 14.
118 Google case (n 89) 7.
119 Samuelson (n 45) 819-820 and Google case (n 89) 9 and 11.
120 Visser (n 12) 330.
115 Schonwetter (n
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CHAPTER 3: THE UK “FAIR DEALING”
The “fair dealing” doctrine in the UK is applicable only for particular “purposes”. 121 This may
have the advantage of “certainty” but greatly limits “judicial discretion” as to what is “fair”. 122
Here follows a look at the relevant legislative provisions and then a discussion of applicable
case law.
3.1 Legislative provisions
Copyright law in general is regulated by the Copyright, Designs and Patents Act 1988 Chapter
48 (CDPA). As for the rights attaching to copyrighted works, these rights include economic and
“moral rights”.123 Briefly for “moral rights”, such rights include, amongst others, the ability to
claim identification as the “author” and to prevent “work [being] subjected to derogatory
treatment”.124 However, the impact of the “fair dealing” doctrine on “moral rights” is limited.
Accordingly, “fair dealing” is only applicable against a claim regarding the identification as
“author” if the relevant “work” is used for the “reporting of current events”. 125 The doctrine is
spread over a variety of sections for a variety of “purposes” that do not constitute an
“infringement” of copyright.126
In this regard, the CDPA has recently been subject to important amendments, including what
use can potentially be a “fair dealing”. 127 Accordingly, a use can potentially qualify as a “fair
dealing” if it is for: “research and private study”;128 “criticism, review, quotation and news
reporting”;129 “caricature, parody or pastiche”;130 or the “sole purpose” of “illustration for
instruction”.131 Certain of these recognized uses have additional requirements before it can be
“fair use”. For instance, the use by way of “research” or for “illustration for instruction” has
been specifically limited to “non-commercial purpose[s]”.132 Therefore, if a particular use does
not qualify for one of the specific categories or comply with that category’s specific

121 Thompson “Copy

or Paste? UK Copyright Law in light of Modern Education” 2014 North East Law Review
25 25.
122 Thompson (n 121) 25.
123 s16 and ch IV of the CDPA.
124 s77 and s80(1) of the CDPA.
125 s79(4) of the CDPA.
126 O’Donnell “Fair Use in the UK, Fair use in the USA…No Future, No Future” 2007 Hiberian Law Journal
57 61-62.
127 Lee “United Kingdom copyright decisions and legislative developments 2014” 2015 IIC-International
Review of Intellectual Property and Competition Law 226 231.
128 s29 of the CDPA.
129 s30 of the CDPA.
130 s30A of the CDPA.
131 s32 of the CDPA.
132 s29(1) and s32(1)(a) of the CDPA.
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requirements, there is no possibility of it being a “fair dealing” of the work.133 However the
concept of “fairness” is not defined in the statute, leaving this part of the inquiry to be
determined by the courts.134
3.2 Judicial interpretation and application of the doctrine
The first stage of the doctrine requires that the use is for a specific purpose.

135

In this regard

the Pro Sieben case is important.136 The court held that the words “for the purpose of” should
be widely interpreted according to everyday parlance.

137

Therefore, phrases such as “in the

context of” or “as part of an exercise in” could easily be used instead of the ones contained in
the statute.138 When speaking of the specific issues of “criticism or review” and “reporting
current events”, the court further found that such terms are extensive and without concrete limits
so the only appropriate approach would be to “interpret them liberally”. 139 This call for a liberal
interpretation, should also apply to the other “purposes”. 140 Finally, the court also made it clear
that for this stage, the subjective aim of the alleged infringer in making use of the protected
work is not important. Rather an objective test is preferred, so that a mere “sincere belief” that
such use is recognized is not sufficient.141 Once this objective threshold is overcome, the courts
will turn to “fairness”.142
The locus classicus for whether a use is “fair” is Hubbard v Vosper.143 It was said that “fair
dealing” is not capable of a precise definition, but rather is a “question of degree” and “matter
of impression” which in turn is dependent on the specific factual matrix. 144 However, the court
did provide certain “factors” to consider.145 These “factors” are: the amount of the copying,
what the copying was used for (if it was to express identical material as the original and in
competition with it, then it is likely to be “unfair”), if such copying and additional material
included by the copier is proportional in the circumstances, and further “factors” relevant in the
given situation.146 Subsequent to this finding, the court of appeal set the test of “fairness” as
133 Visser

(n 12) 336.
(n 126) 62.
135 Visser (n 12) 336.
136 Pro Sieben Media AG v Carlton U.K. Television Limited and another 1999 E.M.L.R. 109.
137 Pro Sieben case (n 136) 121.
138 Pro Sieben case (n 136) 121.
139 Pro Sieben case (n 136) 122.
140 O’Donnell (n 126) 62.
141 Pro Sieben case (n 136) 121.
142 O’Donnell (n 126) 62.
143 1972 2 Q.B. 84.
144 Vosper case (n 143) 94.
145 Vosper case (n 143) 94.
146 Vosper case (n 143) 94.
134 O’Donnell
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objectively determined by considering if “a fair minded and honest person would have dealt
with the copyrighted work, in the [same] manner” as the particular user. 147 Further, in
Ashdown148 it was agreed that the key “factors” are, in order of importance, if: the new work is
“commercially competing” with the original, the original is published or not, and finally the
“amount and importance of the work” copied. As for “commercially competing” with the
original, the court acknowledged that “fair dealing” is a statutory protection of the right to
Freedom of Expression (FOE) but continued to find that such protection does not have the effect
of allowing someone to gain financially from the efforts of another. 149 The importance of the
“commercial” impact and potential harm caused by the use, is also notable from the decision in
The Newspaper Licensing Agency Ltd v Meltwater Holding BV.150 Here, the court agreed that
it is not permissible to make use of a work for financial gain to the “commercial” detriment of
the holder of the rights attaching to the copyrighted material. 151 The exception being if there is
a significant “public interest” feature that supersedes the financial interests of the holder. 152
Finally, the “motive” of the user in taking the original or portions thereof has been emphasized
as important.153 Overall, although the courts have developed “factors” to be considered together
when determining the fairness of a particular use, depending on the circumstances, the most
determinative question is the potential economic damage caused. 154

147 Hyde

Park Residence Ltd v Yelland 2000 R.P.C 604 616.
Telegraph Group Ltd 2001 EWCA Civ 1142.
149 Ashdown case (n 148) par 32 and 82.
150 2011 R.P.C 7.
151 Meltwater case (n 150) 239 and The Newspaper Licensing Agency Ltd v Meltwater Holding BV 2012 R.P.C 1.
152 Meltwater case (n 150) 239-240.
153 Pro Sieben case (n 136) 121 and Fraser-Woodward Limited v British Broadcasting Corporation, Brighter
Pictures Limited 2005 EWHC 472 (Ch) par 55.
154 D’Agostino “Healing Fair Dealing? A Comparative Copyright Analysis of Canada’s Fair Dealing to U.K
Fair Dealing and U.S Fair Use” 2008 McGill Law Journal 209 344.
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CHAPTER 4: THE SA POSITION
4.1 Rights granted by copyright protection
4.1.1 Economic Rights
Depending on the particular work involved, the “owner” of it is given the ability to perform
certain actions with it, such as: reproduction, public performances, and “making an adaptation
of the work”.155 Regardless of the type of work and rights involved, the function of this
protection is to give the “owner” of the work certain “exclusive statutory rights”, and as such
entitles him/her/it to prevent others from making use of the work in certain ways.156 Thus if a
person who is not the “owner of the copyright” or who does not have the “owner’s” permissio n,
performs or causes someone else to perform the “exclusive rights” of the owner as set out in
the Copyright Act157 (the Act), then such person has infringed these rights and can be prevented
for doing so or continuing to do so.158 As a result of this, the “owner” of the copyright is
provided with a type of statutory “monopoly”, however it is not absolute.159
4.1.2 “Moral Rights”
The “author” of the copyright is also entitled to enforce what is known as “moral rights ”. 160
For this, the Act provides additional protection to the “author” of “literary, musical, artistic
works, a cinematograph film or a computer program”.161 In terms of this protection the “author”
is entitled to claim “authorship” and can oppose “distortions, mutilation or other modifica tio n
of the work…if it is or would be prejudicial to the honour or reputation of the author”. 162
Finally, impinging a moral right has the effect of infringing copyright per chapter 2 of the
Act.163 Since the “fair dealing” exception to protection is not found in that chapter it does not
apply to “moral rights” and therefore, cannot prevent a finding of such infringement, but a
general claim in terms of “freedom of expression” remains.164

An additional problem

potentially faced by an “author”, is the submission that “moral rights” can only be raised once
the “economic rights” have been disposed of as then no financial damage can be shown.165

155 Dean

and Dyer (n 1) 23.
and Dyer (n 1) 3.
157 98 of 1978.
158 s23(1) of the Act.
159 Schonwetter (n 3)32.
160 Dean “Protection of the Author’s Moral Rights in South Africa” 1995 SA MER LJ 73 73.
161 s20 of the Act.
162 s20(1) of the Act and Dean (n 15) 74.
163 s20(2) of the Act.
164 Visser (n 12) 337.
165 Visser (n 12) 338.
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4.2 Current legislative provisions
“Fair dealing” is currently set out in section 12 of the Act, and its application is further extended
by subsequent provisions. So, it is not an infringement of “copyright” if a “fair dealing” is made
of a work “for purposes of”: “research or private study”, “personal or private use”, “critic is m
or review” or “reporting current events”. 166 For “criticism”, “review” and “reporting current
events” it is necessary to acknowledge the “source” and “author” of the original. 167 Due to the
application of the doctrine to various types of protectable works, the only work to which it does
not currently apply is a “programme-carrying signal”.168 A party claiming “fair dealing” in
opposition to a claim of infringement, would first have to show that the use in question is for
one of the “purposes” set out in this “closed list”.169 The rationale of this is to attempt to provide
precision regarding what will be considered as non-infringing use.170 Only once this initia l
requirement is fulfilled will it be considered whether the particular use is fair. 171 Thus, it is of
the utmost importance for a court to be cautious with this doctrine, in that it should actually be
for a legitimate “public purpose” and not mere economic advantage. 172 However, the exact
extent of it is ambiguous, especially given the lack of guidelines in the Act as to when fairness
can be found, meaning that much is left to the judgment of the court.173
4.3. Laughing it Off and the impact of the Bill of Rights (BOR)
In the current constitutional dispensation, the BOR174 effects the interpretation and applicatio n
of all law in South Africa.175 For copyright, depending on the circumstances, a user of another’s
work may be able to raise a defence based on FOE rights as contained in section 16 of the
Constitution.176 Hence, there is a powerful connection between FOE rights and “fair dealing”,
in that it acts to override certain entitlements of the copyright owner to give effect to the rights
of the user.177 Thus, “fair dealing” can be viewed as the statutorily enacted guardian of FOE.178
Therefore it is necessary to contemplate the impact of such rights.

166 s12(1)

of the Act.
of the Act.
168 See s15(4), s16(1), s17, s18, s19A and s19B(1) of the Act.
169 Shay (n 9) 593.
170 Shay (n 9) 593.
171 Shay (n 9) 593.
172 Shay (n 9) 594.
173 Schonwetter (n 3) 34.
174 ch 2 of the Constitution of the Republic of South Africa, 1996 (the Constitution).
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National Soccer League t/a Premier Soccer League v Gidani (Pty) Ltd 2014 2 All SA 461 (GJ) 463-489.
176 Gidani case (n 175) 488-492.
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167 s12(1)
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In this regard, a constitutional court decision is significant.179 This case dealt with an allegatio n
of infringement in terms of section 34(1)(c) of the Trade Marks Act180 (anti-dilution) which
protects against use of a mark which “takes unfair advantage of or is detrimental to the
distinctive character or repute of the registered mark”.181 The user, however, claimed that the
use constituted a “parody” and as such was not infringement.182 The court began by stating that
the purpose of the section is to protect the “advertising prowess or selling power” of the mark. 183
It went further to find that the question of “unfair advantage or detriment” depends on if the
particular “expressive” act involved, falls under the protection of the Constitution.184 Although
it was said that FOE is not an absolute right, its importance in a democratic society should not
be underestimated, as it enhances other rights and values.185 Thus, as the anti-dilution provisio n
potentially prevents “expressive conduct”, it must be interpreted in a manner that is “least
destructive of the rights”.186 Also, how these interests will be balanced to establish fairness is
fact dependant.187 The crux of the decision come to the finding that in order to avoid FOE rights,
a “likelihood of substantial economic detriment” must be shown.188 The point was made that
conduct having, amongst others, a commercial aim will not necessarily be excluded form
constitutional protection.189 As for “parody” it was found that it is “relevant”, but not definitive,
in a consideration of “fair use”.190 However, the court went onto state that if no financial damage
is demonstrated, then whether the “parody” is fair will not be considered. 191 It was further made
clear that merely referring to conduct as “parody” is not determinative of the issue, because if
the conduct is “constitutionally” protected then it can only be limited in a manner that is
“constitutionally” recognised.192 In a significant minority judgement, Judge Sachs stated that
whether a defence of “parody” would succeed is fact dependant and all “relevant factors” must
be considered with the “purpose” of the particular “law” as well as the FOE principles in
mind.193 In finding a balance between these interests it is necessary to determine if “an

179 Laugh it
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independent observer”, “sensitive to” FOE and the creator’s rights, views the damaged caused
as greater.194 Judge Sachs also listed “non-exhaustive” elements as important in determining
this issue, namely: the amount taken, if it is “primarily commercial”, whether the informa tio n
could have been disseminated in another manner, the “medium…and context” involved, and
that quality of the humour is irrelevant.195
Although Laugh it Off does not deal directly with copyright and “fair dealing” it has been
recently held, by the High Court, to apply “equally” to copyright law. 196 In this regard, when
dealing with “parody” as a defence to copyright infringement, it was stated that the interests of
the owner has to be weighed against the “public” interests regarding FOE to determine the type
and extent of use comprising infringement.197 Therefore, as in Laugh it Off, the purpose of
copyright protection must be considered. 198 After quoting with approval the relevant sections
of the Laugh it Off case that set out “substantial economic harm” as a requirement to oust
FOE,199 it was held that the particular use was not constitutionally safeguarded as it was not
really for the “public” benefit but rather only to make a profit- meaning the question of “parody”
did not fall for consideration.200 Thus, the court did not have to specifically rule on the issue of
“substantial economic harm”. However, it is submitted that the application of this is,
unfortunately, implied throughout the judgment. This is so because, firstly, the court clearly
acknowledges and approves of the requirement- indeed went on to note that the use had caused
economic damage.201 Secondly, and most striking is the connection in reasoning of the two
decisions. As stated, the Constitutional Court based its finding on the economic purpose behind
the anti-dilution provision.202 Similarly, the court in Gidani also made clear that the purpose of
copyright must be considered.203 In this regard, the owner is granted certain entitlements in
order to ensure “commercial exploitation” by him/her of the work and must be assessed against
the relevant “public” interests.204 Therefore, although FOE can be “limited” if “expressive ”
conduct is in conflict with protection granted by copyright,205 if Laugh It Off applies then any
194 Laugh it
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claim to uphold economic rights against FOE would have to be accompanied by a “likelihood
of substantial economic harm”.
4.4 Copyright Amendment Bill
The proposed Copyright Amendment Bill (the Bill) was recently released for public
comment.206 The long title of the Bill specifically states one of its “purposes” as making
provision for the “fair use of copyright”. 207 Firstly, it seeks the introduction of section 12A into
the Act to deal specifically with “fair use”.208 It establishes that “fair use” of copyright for
purposes of “criticism, comment and news reporting, judicial proceedings, professional advice,
teaching…, scholarship or research is not infringement”.209 These provisions are specifically
limited to activity not for “commercial gain”. 210 Further, it includes a specific defence regarding
“cartoon, parody and pastiche” in terms of certain types of work for “non-commercial use”,
provided that the “use is limited and reasonable”. 211 Finally, it introduces “factors” to consider
when determining the fairness of the use, namely: “the purpose and character of the use”, “the
nature of the copyright work”, “the amount and substantially” of the work used, the
“proportionality of the work used (“few lines” versus the “whole work”), and the effect on the
derivative market.212 Therefore the proposed amendment would result in a “fair dealing” and
“fair use” doctrine in SA, whereby there is an overlap between the two, with guidance for the
application of “fair use” only.
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CHAPTER

5:

COMPLIANCE

WITH

INTERNATIONAL

REQUIREMENTS

REGARDING LIMITATION OF RIGHTS
The purpose of this chapter will be to examine the compliance of the “fair use” and “fair
dealing” doctrines with the Berne Convention for the Protection of Literary and Artistic
works213 (Berne Convention) and the Agreement on Trade-related Aspects of Intellectua l
Property Law214 (TRIPS).
As a point of departure, the Berne Convention is viewed as the primary source of “internatio na l”
law regulating “copyright” protection.215 It was created and later amended with the aim of
providing wider protection to the “reproduction” right attaching to “works” and to have
“harmonization” of protection amongst the member states. 216 As such the Berne Conventio n
makes provision for “exceptions” to “reproduction”, in that it provides for prerequisites that
national law must comply with.217 A “three-step test” has been established, whereby domestic
“exceptions” are required to: (1) be limited to “certain special cases”, (2) “not conflict with a
normal exploitation of the work”, and (3) “not unreasonably prejudice the legitimate interests
of the author”.218 This “three-step test” was later adopted and used in the TRIPS agreement, 219
an agreement in terms of which all members of the World Trade Organization are bound.220 It
has been said that TRIPS has changed and expanded the “three-step test”.221 This is so because,
it now applies to “exceptions” to all exclusive rights subsiding in the “work”.222

As the

jurisdictions that are the subject of this dissertation are member countries to the Berne
Convention223 and TRIPS agreement,224 it is essential for the doctrines in the respective
jurisdictions to comply with the “three-step test”.
Notwithstanding its significance, the interpretation of the test and thus what is required of
national legislation to conform to it, is subject to uncertainty.225 However when considering the
213 September
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validity of an alleged over-reaching “exception to public performance” rights under the USA
copyright provisions, a “panel” of the World Trade Organization’s “Dispute Settleme nt
Body”226 gave substantial assistance.227 At the outset it must be noted that although this report
is significant, it is not binding on any “members” other than the litigants involved in the
dispute.228 This curtails its usefulness.229 For the sake of convenience, the interpretation given
to each of the three steps will briefly be set out separately. There follows a consideration of the
compliance with the steps by the doctrines.
5.1 General comments
The “panel” stated that the steps of the test are “cumulative” and therefore each must be adhered
to.230 It went on to hold that, the test is clearly meant to allow only for “narrow and limited ”
circumstances.231 This general demand for acknowledging the restrictive nature of the test, is
further notable form the interpretation of the steps.232
5.2 Step 1: “certain special cases”
It was decided that the “ordinary meaning” of the words used in the step must be ascertained,
taking into account “their content, object and purpose”.233 This “ordinary meaning” requires
that the “limitation or exception… should be clearly defined and narrow in scope and reach”. 234
The “panel”, however, made it clear that it is not necessary that “each…possible” circumsta nce
potentially leading to an application of the provision be expressly “identified”. All that is
necessary, is that the reach of the provision is specified and determinable.235 As for this reach,
although not determinative, the “public policy” that lead to a particular provision being enacted
is helpful.236
5.3 Step 2: “not in conflict with a normal exploitation of the work”
Here it was concluded that “exploitation” means the manner by which the “owner” of the
copyrighted material uses the rights attaching thereto, in order to obtain “economic” benefit. 237
226 United
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Further that “normal exploitation” entails considering if the use is “regular, usual, typical or
ordinary” (“empirical”) and if it “[conforms] to a type or standard” (“normative”). 238
Additionally, such consideration requires an analysis of each right subsiding in the material. 239
For “empirical normalcy” it was concluded that of importance is the “areas in which the
copyright owner would ordinarily expect to exploit the work, but which are not available for
exploitation because of this exception”. 240 As for the “normative” aspect, it was concluded that
the current manners of exploiting for gain, as well as those which have a likely potential of
being a source of gain for the “owner” is important.241 It has been submitted that this is
dependent on the existing “commercial and technological conditions” and as such what is
“normal” can change.242 Therefore, this step is met if the provision does not cater for or allow
a third party to economically compete with the “owner’s” protected rights.243
5.4 Step 3: “unreasonably prejudice the legitimate interests of the author”
The “panel” had to consider the meaning of “interests”, “prejudice” and what extent thereof
would be “unreasonable”.244

After analyzing the meanings of these terms, it was found that

overall it involves the question of whether the provision “causes or has the potential to cause
an unreasonable loss of income to the copyright owner”. 245
5.5 Compliance of doctrines
The “fair dealing” doctrines in SA and the UK follow an approach of recognising specific uses
that qualify as an exception.246 Therefore, these doctrines are limited in “scope”.247 It is
submitted, that is also notable from the objective of precluding protection on the basis of “fair
dealing”. Such objective is to advance “the public interest in education, free dissemination of
information and freedom of expression”. 248

Thus, the potential wide interpretation of the

specific types of uses qualifying as “fair dealing”

249

can be resolved by adhering to this

underlying objective; thereby following the “panel’s” suggestion on this point. Furthermore,
the doctrines also complies with the last two steps of the “three-step test”.250 This is so due to
238 WT/DS160/R
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the emphasis placed on the legally relevant “commercial” impact on the original by the Englis h
courts in interpreting and applying the doctrine. 251 Therefore, should a work “economically
compete” with the original it will, in all probability, not qualify as a “fair dealing”.252 Given the
above, the “fair dealing” doctrine as interpreted and applied by the UK courts (which
interpretation is of value for the SA position)253 complies with the “three-step test”.254
Whereas the “fair dealing” compliance is subject to a level of certainty, the compliance of the
“fair use” doctrine is controversial.255 In this regard, the main contention lies with whether the
USA doctrine provides an “exception” only for “certain special cases”. 256 A comprehensive
analysis of this issue is beyond the scope of this dissertation, however it is tentatively submitted
that the arguments in favour of compliance with this step are convincing. Firstly, the test as
interpreted by the “panel” does not demand the boundaries of an “exception” to be specifica lly
detailed but only that its reach be determinable. 257 In this regard it has been stated, that the USA
doctrine has a “reasonably predictable pattern”.258

Again the underlying objective of the

doctrine, to advance creativity and innovation, 259 is of use. Thus despite the limits of the
doctrine not being statutorily defined, the courts seems to have limited it to uses that fulfil the
function of protecting relevant and important “public interests” in the work. 260 As for steps two
and three, there is clear compliance given the emphasis placed on and the detrimental impact
on a claim of “fair use” by economic damage to the original. 261 The broader “fair use” doctrine
being compatible with the “three-step test” would also be in line with the objects of the test to
provide “sufficient breathing space to satisfy economic, social and cultural needs” to
members.262 Despite the foregoing, until such time as a ruling is made on its compliance, the
“fair use” doctrine is potentially not a “proper expression” of international obligations and as
such its survival is open to doubt.263
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CHAPTER 6: THE APPROPRIATENESS OF REQUIRING PAYMENT FOR USE
In this chapter the validity of a “pay-per-use” system will be considered generally and thereafter
more specifically in terms of the proposed amendment under SA law. In order to achieve the
policy objectives of copyright, the various Copyright Acts under discussion specifically provide
that when a use can be classified as “fair use” or “fair dealing”264 , it is not a violation of
copyright protection as it will not be infringing use.265 Therefore when a use can be so classified,
the rights of the copyright owner are not effected and are not relevant as he/she does not have
any rights in the particular situation. 266
Once the effect of the doctrines is understood, it seems that it is not appropriate to require
payment from the user to use work that is legally recognised as permitted and thus “free use”.267
If payment should be required then these doctrines would failure to achieve their policy aim. 268
However, there is an interesting trend of requiring payment for certain types of non-infrin ging
uses.269 In an analysis of various jurisdictions, Ginsburg has argued that in order to comprehend
paying for something that is legally allowed, understanding the kind of use involved is
essential.270 According to her, uses should be separated into “new distributions” and “new
works”.271 This means that should the use complained of merely introduce the exact same
content but in a different form or medium then, although it can be classified as “fair use”, a
“pay-per-use” system can be introduced in order to ensure a proper balancing of rights. 272
Whereas if the use constitute a “new work”, no payment should be required as “authors” are
specifically entitled to refer to the work of others when developing and creating their own. 273
Therefore, should the use qualify as a creative use then not only is there no infringement of the
work but a “pay-per-use” system is also inappropriate.274 This logic will be applied to the
suggested Bill.
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The Bill seeks to introduce a limited “pay-per-use” system.275 It provides for situations in which
a “license” must be applied for.276 However, of specific interest is the inclusion of a “license ”
requirement for certain uses related to “cartoon, parody and pastiche”.277 To assist in the
determination of what is “fair”, the Bill incorporates various “factors” to be taken into
account.278 One such factor is that the “use…is fair and proportionate”, which in turn requires
that if the “whole copyrighted work” is used for “cartoon, parody or pastiche for commercia l
use” then a “license” is needed.279 These three particular uses, are not specifically defined in
the Bill but their dictionary definitions indicates that they cover similar situations.280 Therefore,
the rest of this chapter will focus on the authority surrounding “parody”.
From a copyright perspective, although a “parody” refers to the original work it does constitute
a “new work”.281 This is due to the dual character of “parody” whereby to function, it must refer
to the copyrighted work to a sufficient degree to enable it to be identified as the work under
scrutiny (“derivative” character).282 However, merely referencing the work will not qualify for
protection, and the “new work” must rather contain additional features of comment or change
(“original” character).283 After looking at the legal interpretation of “parody” it becomes clear
that the proposed “pay-per-use” system is inappropriate and furthermore illogical on at least
three grounds. Firstly even if Ginsburg’s call for payment in certain circumstances is accepted,
it is submitted that parodic use is not one of those circumstances. This is so because, in order
to qualify as a “parody” the use cannot merely provide the same content in a different form.
What is required is sufficient additions, alterations or comments to the copyrighted work

284

so

that the use has an “original” character. 285 As such the user would be applying his or her
“creativity” to develop a “new work”.286 Secondly, the relevant amendment would only require
a “license” if the entire original is used. 287 This is strange as there is already an accepted
weariness of an entire copy qualifying as “fair use”, meaning that requiring permission to use
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and then paying for such privilege is already likely.288 However it is also recognised that, in
certain circumstances, copying the entire work could potentially be “fair use”.289 Therefore as
this is such a case dependant question, it is arbitrary to set the requirement in terms of the
amount taken. Lastly, a work constituting a “parody” in the true legal sense of the word has
been held to undoubtedly be “transformative”.290 Given this, such use is not likely to be
“competing” with the original.291 Therefore unless a “derivate market” is effected, it is unlike ly
for the use to negatively impact on the financial rights of the owner that are legitimate ly
protected by copyright.292 Thus payment should not be required for a type of use that represents
the aim of allowing such an exception,293 especially if it cannot or at least is highly unlikely to
interfere with the legitimate rights of the owner.
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CHAPTER 7: THE IMPACT OF TECHNOLOGICAL ADVANCES OF A MODERN
SOCIETY
The discussion so far has centred on “technologically neutral” applications of the doctrines,
however the rapid advancements in technology affects these doctrines.294 Technologic a l
advancements have a notable impact on copyright in general, both from the perspective of the
holder of the rights subsiding in the work as well as that of the users of such work. 295 Previously,
the level of “technology” enabled relatively expensive and “time” consuming use in “limited
quantities” and of substandard “quality”.296 Whereas since the advent and development of the
“Internet” and other modern technology, a user is enabled to make fast, cheap and “unlimited
copies” of superb “quality”.297 The “Internet” also means that the copy can be sent througho ut
the globe practically immediately, as opposed to the use being restricted to one area. 298 Thus
the impact on the holder’s interests as well as those of the “user”, are both positive and
negative.299
As for the holder, the positive is that the “market” for the copyrighted material has the potential
to expand indefinitely.300 The negative being that with this extended publicity and availability
of the work comes an increased risk and level of infringement.301 Whereas, the “user” has the
positive impact of increased “access” to copyrighted material and the negative of additiona l
“legal and technical” systems that give the “owner” of the copyrighted material extens ive
control over “access” to the material.302 It has been said that, due to the relatively fixed nature
of “fair dealing” as compared to the open nature of “fair use”, the “fair use” doctrine is more
readily adaptable to technological advancements. 303 Regardless, the focus of this chapter will
be the effect of giving the “owner” control over the “access” of the material. This will be done
by first setting out the international requirements on this issue. There follows a consideratio n
of the national implantation of these requirements for “fair use” and “fair dealing”, respectively.
Finally, it will conclude that reform is necessary in order to better protect the application and
scope of these doctrines.
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7.1 International requirements
Of importance here is the World Intellectual Property Organisation Copyright Treaty
(“WTC”),304 a treaty to which all three jurisdictions under discussion are signatories. 305 The
“WTC” regulates the additional safeguards of copyrighted material deemed necessary in the
“digital environment.306 In this regard, “contracting parties” are required to “provide adequate
legal protection and effective legal remedies” for the avoidance of “technological protection
measures (“TPM”) that are used by authors in connection with the exercise of their
rights…which are not authorized by the authors concerned or permitted by law”. 307 Such
additional safeguards potentially severally restricts the application of the doctrines. 308
7.2 USA implementation
The USA expression of its international obligation is contained in the Digital Millennium
Copyright Act of 1998309 (DMCA).310 The DMCA was enacted in response to the perceived
“unique threat” posed by the technological advances of the “digital” age.311 Therefore, the
purpose of the DMCA is to modernise USA copyright protection by “protecting intellectua l
property” and simultaneously advancing and fostering “electronic commerce”. 312 As for “fair
use” two aspects of the DMCA will be considered, namely: the “circumvention of copyright
protection systems”313 and certain provisions regarding “limitations on liability related to
material online”314 .
7.2.1 “Anti-circumvention provisions”
The “anti-circumvention provisions”, as contained in section 1201 of Title 17 of the United
States Code, has been said to be the most significant development in the attempt to modernize
copyright law.315 The stated goal of these provisions is to “balance the interests” of protecting
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copyrighted materials and associated rights with those of the “public” in accessing informa tio n
and encouraging technological advancements.316 The method of achieving this goal has
previous only been concerned with the “use” of works and not the way in which such works are
accessed or the medium through which the “use” is enabled. 317 In this way the USA system
before the DMCA was “technologically neutral”.318 This is no longer the position and the
DMCA grants holders a “new right”.319
This “new right” means that the holder has recourse against traditional infringement as well as
for technology and actions that “facilitates” or “enables” infringement. 320 To simplify the
extensive provisions of section 1201, it is convenient to briefly mention the three types of
protection321 it grants. The section firstly provides that “no person shall circumvent a [“TPM”]
that effectively controls access to a work protected under this title”.322 Secondly, the section
goes on to provide that “no person shall manufacture, import, offer to the public, provide or
otherwise traffic in any technology, product, service, devise component or part thereof, that”
allows for the effect of the first provision.323 Thirdly that such trading as provided for in the
second provision is not allowed, if such equipment or conduct would avoid “measures” that
“protect a right of a copyright owner”. 324 Therefore, the first two types of protection has the
effect of preventing a person either directly or with the assistance of another (whether by
mechanical advantage provided by or action of that other person), gaining “access” to a
copyrighted work without the holders permission.325 Nimmer326 has suggested that this is akin
to “breaking into a locked room to obtain a copy”. In such a situation both the person actually
avoiding the security and the person who provided the technology to do so is liable. 327 The third
type of protection applies where a person makes use of a work in a manner that infringers the
work, then the person who has assisted the first mention person to “access” the work is liable
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and not the actual infringer.328 Of significance, the DMCA was not intended to prevent the
creation and development of “technology” that results in non-infringing “use”.329
As for the effect on “fair use”, there are certain exceptions to the provisions under discussio n. 330
Such exceptions include those for “educational institutions”331 and regarding “encryptio n
research”332 .333 However, s1201(c) merely acknowledges that “fair use” as a “defense against
copyright infringement” is maintained. 334 As such, a claim in terms of non-compliance with the
“anti-circumvention provisions” cannot be overcome by a counter claim of “fair use”, as such
non-compliance is not infringement.335 Therefore even if a claimant would be able to prove
“fair use”, if he/she gained illegal “access” to the work he/she remains liable and in fact such
illegal “access prevents ‘fair use’”.336 The extensive consideration given to protecting the access
of a work is also notable in the Google case, which involved the digitizing of entire books by
Google for a “publically available search function” for user to locate “keywords” in books.337
The function further enabled the “public” to freely view portions of books.338 Here it was
alleged that the “digitized copies” led to an increased “risk” of “piracy”.339 It was held that in
situations where such exposure is unreasonable, whereby its consequence is to effectively act
as a “substitute” for the copyrighted work, it may weigh against a finding of “fair use”. 340 Such
a negative finding can be overcome if the otherwise “fair use”, has sufficient “security
measures” attached to guard against “piracy”. 341 Furthermore, this case in general emphasized
considering not only the content of the use (its “purpose”) but also the “manner” in which it is
presented when deciding if it was “fair use”. 342
7.2.2 “Limitations on liability related to material online”
In order to achieve its dual objectives of protecting owner rights and advancing technology, the
DMCA also provides for specific situations in which an “internet service provider” will not be
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held liable for infringement.343 In this regard, section 512 provides that in certain circumstances
certain “service provider’s” (SP) will be exempt from liability. 344 Therefore if, inter alia, on
delivery of a “take down notification” stating that particular content is infringing use and the
SP takes prompt and efficient action to delete the “infringing material”, then he/she/it will not
be liable for the infringement.345 Such notification must be in “writing” and contain certain
essential information.346 Of relevance for the current discussion, the notice must include a
“statement” that the sender “has a good faith belief that the use...is not authorized by the
copyright holder, its agent or the law”.347 Usually, the SP is then required to inform the client
who put the material up that it has been removed.348 The client has the ability to request the
content be “put back”, by way of notice to the SP which contains a “statement of good faith
belief that the material was removed…as a result of a mistake or misunderstanding”.349 The
material must be “put back” within a certain time period, unless the SP is informed by the owner
of the copyrighted work that it has begun the legal process of “restraining” the client. 350 Lastly,
the DMCA attempts to protect against misuse of section 512 by providing for the liability of a
“person who knowingly materially misrepresents…that the material or activity is infringing or
that the material or activity was removed…by mistake or misidentification”.351
It has been said that the wording of section 512 has resulted in a situation whereby “everything
gets taken down” whether it is “infringing or non-infringing use”.352 This is so because the
financial penalty of incorrect notices under section 512(f), is limited to situations where the
sender “knowingly

materially misrepresents” the nature of the use.353 Due to court

interpretation, this penalty was rendered useless as in order to avoid it all the owner of the
material need show is a “subjective belief of infringement”, regardless of whether or not the
use actually infringed the work.354 This in turn means that there is no inducement for the owner
to be cautious with its notices.355 Additionally, the ability of the user to request the material be
“put back” in cases of non-infringement is also, on a theoretical level, unsatisfactory in the
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context of “fair use”.356 This is so because if the use is a “fair use” then it does not infringe
copyright and as such has no cause for removal.357 Therefore, the fact remains that the notice
procedures allows the removal of valid use, and puts the burden on the innocent user to get the
valid work posted again.358 Such interpretation and application would negatively affect the
“balance” sought between user and owner rights. 359
Fortunately however, the Unites States Court of Appeal (Ninth Circuit) has very recently
provided some clarity.360 The court had to decide whether owners of copyrighted work are
misusing the “takedown” notices, by issuing such without determining if the material in
question is “fair use”.361 The court first put to rest any doubt, by unequivocally stating that
owners cannot send “takedown” notices without considering if the use is a “fair use”. 362 If this
was not done then the “subjective belief that the use was not authorized by law” or the owner
becomes doubtful.363 The reasoning of the court being that “fair use” should rather be seen as a
“right” and not a “defense”.364 Even if this was not the case, due to section 107 creating a “type
of non-infringing use” this means that “fair use is authorized by the law”. 365 However, it was
made clear that the test remains if the owner had a “subjective good faith belief” that the use
did not qualify as “fair use”.366 Turning then to the question of a financial penalty for misuse of
the notices under section 512(f), the court maintained that the test was “subjective” meaning
that the sender must have “some actual knowledge of misrepresentation”. 367 It did clarify further
by stating that if the sender does not undertake a consideration of “fair use” then it will be
“liable” for the financial penalty, and will only avoid it if it actually reached a “good faith”
decision that it is not “fair use” without requiring a previous “intensive” investigatio n. 368
Continuing with the penalty, it was concluded that “the willful blindness doctrine may be used
to determine whether a ….holder ‘knowingly materially misrepresented’ its ‘good faith belief’
that fair use was not present”.369 For this doctrine, it must be shown that there was a “subjective
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belief” of a “high probability that a fact exists” and that the certainty of this must be conscious ly
not discovered.370 Therefore although the test remains “subjective”, “fair use” is at least more
protected by the need to actually consider it.371
7.3 UK implementation
For the UK, another important instrument is the Information Society Directive,372 whereby the
“European Union” adopts the “WTC”.373 This Directive requires members to prevent the
avoidance of “TPM’s” as well as to regulate the development and distribution of devices used
to enable such avoidance.374 These provisions were incorporated into the CDPA, whereby
protection is not only granted to the content of a copyrighted work but also in terms of the
“access” to such work.375 In this regard the avoidance of a “TPM”,376 the development and
distribution of a “device” that would allow for such avoidance, 377 and the provision of
“services” that allow for such avoidance is prohibited. 378 In this way the position is similar to
that under USA law, however the CDPA specifically makes provision for “permitted acts” with
the work.379 Here a “permitted act” includes, inter alia, for “research and private study” and for
an “illustration for instruction”.380 As a result, if a “TPM” would preclude a user performing a
“permitted act” then such user is entitled to “issue a notice of complaint to the Secretary of
State”.381 The “Secretary of State” then has the discretion to “direct” the copyright holder as
he/her deems necessary to guarantee that the method of accessing the work is made “availab le
to the complainant” as is required, to allow the said person to “benefit” from the use.382
Although any “direction” given must be followed,383 this exception is applicable only if the said
person “has lawful access to the protected copyright work”. 384 Therefore although the CDPA
provides for an exception, it is of extremely limited application as it is based purely on
discretion as well as does not apply to all the “fair dealing” accepted uses. Notably if such
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exception is only available if the user has “lawful access to the work”, then it is submitted that
this “remedy” has been rendered useless. This is so because, relevant to “fair dealing”, the
“remedy” is dependent on three grounds, namely that: a “TPM” is in place, the “TPM” is
precluding “permitted acts”, and there is “lawful access to the work”. 385 However, if a “TPM”
is in place it means it is prohibited to “access” the work without the consent of the holder. 386
As such no “complainant”, being persons without consent of or indeed “access” to the work,
will have “lawful access” to it.
7.4 SA implementation
As the law currently stands, SA has not yet “implemented” the “WTC” into its nationa l
legislation.387 However, the Bill does incorporate protection regarding “access” to copyrighted
material.388 The Bill seeks to introduction additional infringement provisions under section 23
of the “principle act”.389 Such inclusion would make it a criminal “offense” to circumvent the
“TPM” sections in terms of the Act or to perform actions that are precluded by such sections. 390
The relevant sections provide against, inter alia, the making, importing or distributing of a
“device” that facilitates the avoidance of a “TPM” in certain circumstances, the “publishing of
information” to avoid a “TPM”, as well as “knowingly” avoiding the “TPM”.391 It is required
to look at the Electronic Communications and Transactions Act (ECTA) 25 of 2002 when
dealing with these issues.392 The relevant sections of the ECTA refer to: the “unauthorized
access to, interception of or interference with data”; “computer-related fraud and forgery”; and
“attempt and aiding and abetting”.393

The Bill goes further and suggests the inclusion of an

exception to this additional protection, under section 27 of the “principle act” which restricts
the “importation of copies”.394 This would provide for an exception only when a “TPM
circumvention device” is used to “access” works for purposes of, inter alia, “fair dealing”. 395
Interestingly, the Bill does not specifically provide that “fair use” is a “permitted act”. 396 If the
prospective user is unable to “practically” “access” the work for such purpose, then aid from
the holder can be sought and failing which the prospective user can approach another person to
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assist in gaining such “access”.397 Therefore it is suggested that, although “fair dealing” is then
protected, as with the English position it is of a limited extent as it only applies if a
“circumvention device” is used.
7.5 Impact on “fair use” and “fair dealing”
The impact on these doctrines is similar and therefore will be dealt with together. As is clear
from the above the safeguard, regardless of jurisdiction, does not sufficiently differentia te
between “unauthorized access” leading to a lawful use and that leading to infringement. 398
There is no exception under the USA system for “fair use”,399 and those provided for “fair
dealing” in the UK and as suggested for SA is of limited application and usefulness. 400
Furthermore, there is an imbalance between traditional uses and “digital” uses. 401 Thus the use
through a traditional medium (such as a hardcopy of a textbook) would not be prevented, but
the same use through a modern medium (such as an e-book) would be- despite both being “fair
use”.402 This has also resulted in a market for “access” whereby a “pay-per-view system” has
developed (the inappropriateness of such a system was dealt with in the previous chapter).403
However, the problem extends further than merely this inappropriateness. This is because, if a
new “market” is created then any use of that work not requiring permission and payment, would
impinge the economic rights of the holder and as such fall foul of the “market impact” factor
of “fair use”, and thereby further restrict the application of the doctrine.404 Overall then, as the
various “TPM” provisions excessively favours the copyright holder the stated goal of copyright
in general, and the “TPM”s” in particular, of “balancing interests” is not

achieved. 405

Additionally the application of the doctrines is restricted, if not crippled in certain
circumstances, as the “TPM’s” effectively grants the holder of the rights the ability to decide if
a “fair use” or a “fair dealing” of the work will be permitted and at what cost. 406 As such this
application threatens to outdate and render the doctrines effectively useless and meaningless to
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a certain extent, especially given the increasing trend of society to transfer to a “digita l”
medium.407
Therefore it is suggested that in order to avoid the above result, the implementation of such new
protection in national legislation should take into account the “technological” advancements
that led to and caused the need for the protection.408 As the purpose is to prevent “piracy”, it
then becomes clear that a differentiation is required between infringing and non-infrin ging
use.409 This is turn means that an exception on the basis of “fair use” or “fair dealing” is
essential.410 This is of even greater importance to SA as a “developing” country, which requires
to a large extent cheap and easy “access to knowledge” via the availability of works on the
“Internet”.411 If a “pay-per-view” system were to be created, this would greatly impact on the
ability of copyright to achieve the purpose of encouraging “creativity and innovation”.412
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CHAPTER 8: CONCLUSION
As stated the rationale of granting copyright protection is to encourage creation, developme nt
and the advancement and improvement of society. This requires a dual consideration of the
“private” and “public” interests involved. In order to strike a balance between these competing
interests, exceptions such as “fair use” and “fair dealing” were introduced. In turn, these
exceptions have been said to be the statutory expression of “fundamental” rights. Thus, the
purpose of this dissertation has been to consider the effectiveness and application of these
doctrines in achieving such a balance.
As for the position subsisting in the USA, “fair use” is a wide and flexible doctrine. The doctrine
is currently regulated by section 107 of the American Act, and the interpretation of this section
was greatly affected by the Campbell decision. The interpretation by the courts noticeably
creates a hierarchy of the four statutory factors. The seesaw effect became apparent, whereby
transformation and economic damage are at opposite ends. Thus although the most important
barrier for a user to overcome remains economic damage to the holder, as soon as the use has a
“transformative” nature the focus starts to shift away from such damage purely because the
more “transformative” the use the less likely that it competes with the original.
Compared to the USA, the position subsisting in the UK is based on a “closed list” of recognised
purposes. As for the specific purposes, the judiciary has adopted a flexible approach to avoid a
restrictive interpretation of what would qualify. Once it has, the enquiry moves to whether the
use is fair. In this regard, the relevant case law has set an objective test and developed various
factors. However, once again whether the use “competes” with the original was emphasized.
Therefore regardless of whether “fair use” or “fair dealing” is applied, a user must overcome
this barrier of economic harm– either by showing that no legitimate harm is caused or that the
work is “transformative” and in the “public interest” and so cannot cause harm.
SA currently also follows a “closed list approach”, whereby in order to potentially be viewed
as “fair dealing” the use involved must qualify as a recognised purpose. Due to the lack of
direction in the Act, the concept of “fairness” is dependent on judicial interpretatio n.
Unfortunately, to date the judiciary has not provided such specific interpretation. However, it
seems that the findings of the Laugh it Off case will apply. The essence of this case was, that to
overcome protected “expressive conduct” a “likelihood of substantial economic detriment”
must be caused by such conduct and that “parody” is relevant when considering potential
infringement of intellectual property rights. Given the emphasis on the economic aspect, in both
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the USA and UK, the importance placed on the “likelihood of substantial economic detriment”
by Laugh it Off, is in line with these jurisdictions.The SA position is however potentially subject
to amendments. The Bill seeks to introduce an overlapping “fair use” in addition to the current
“fair dealing” exception. Notably, the “fair use” exceptions are limited to non-commercial uses,
and includes “cartoon, parody and pastiche” as a specific exception.

The inclusion of a

“cartoon, parody and pastiche” exception is laudable, as such uses represent the very purpose
of copyright.413 However, there can be no general presumption regarding the fairness of
“parody”.414 Finally it introduces near identical factors to those under the USA system, to
consider when determining fairness. However, despite the interpretation of the doctrines at
national level, it is still necessary to ensure compliance with international requirements by the
doctrines to ensure their survival.
These requirements, as contained in various international instruments, center on complia nce
with the “three-step test”. Guidance to this test was provided by the “panel”. In this regard,
given the “closed list” approach of “fair dealing” and its emphasis on non-competing use, it is
in line with the test. Whereas, the compliance of “fair use” is contentious due to its “open ended”
nature. Although the arguments in favour of its compliance are convincing, the fact remains
that until a definitive ruling is made on its compliance the “fair use” doctrine is potentially not
a proper expression of international obligations, putting its survival into doubt. The uncertainty
surrounding these doctrines can lead to their failure merely due to cautious users attempting to
avoid litigation.
This cautiousness also leads to an alarming “pay-per-use” system despite the use itself being
lawful. The chapter dealing with this issue focused on the Bill in order to reflect the problems
of such a system. The Bill requires payment for certain uses for purposes of “cartoon, parody
or pastiche”, but such requirement was shown to be illogical and inappropriate. This is because,
when considering “parody”, the use by definition requires it to create a new work that is both
“original” and “derivative”. Thus, such a use is not merely a “new distribution” of the same
content. Additionally limiting the payment to situation involving the entire work is arbitrary, as
the amount taken and its reasonableness is dependent on the facts of each case. Finally, such
works have a high likelihood of being “transformative” in nature and as such is extremely
unlikely to cause legitimate economic harm to the owner. Thus, requiring payment for a use
that does not affect the rights of the holder, but does adhere to the very aim of allowing the
413 van
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exception should not be countenanced. Connected to this issue, is that of a changing society
with ever developing “technology”.
The creation of new “technology” greatly influences the manner in and extent to which works
are protected. As a result, the “WTC” requires protection not only for the content itself but also
the “access” to it, if it is contained in a “digital” medium. In order to fulfil this obligation, the
USA enacted the DMCA. Although, the DMCA was not intended to restrict lawful use of
works, it does not provide for an exception on the basis of “fair use”. Regarding the “take down
notice” sections, again “fair use” is not an exception but is subject to minimal protection by
requiring it to be considered before the notice is sent. Furthermore, the UK has similar
protection regarding “access” of a “digital” work. However, the CDPA attempted to allow a
limited “fair dealing” exception. Unfortunately, this exception is purely at the discretion of the
“Secretary of State”. However more devastating to this is the fact that the exception will only
apply on the ground of “lawful access”, while no person needing to use the exception to gain
permission to “access” the work will have “lawful access”. Turning to SA, the current Act does
not contain this additional protection, however the Bill does have suggested sections for its
implementation. The Bill provides that it is a criminal offense to circumvent this type of
protection. It does attempt an exception for lawful uses, however it only applies when a
“device” is used to avoid the protection, and only refers to “fair dealing” and not “fair use”.
Overall the additional safeguards to the rights of the copyright holder severally restricts the
effectiveness of the doctrines under discussion, as the copyright holder is put in the position of
power in determining when a “fair use” or “fair dealing” of the work is permissible. As such,
reform is needed to limit the safeguard to situations of “piracy” as originally intended.
From the above, it is clear that both doctrines have positives and negatives. For “fair use” the
positives would be flexibility and easier adaptability to advances in society, and the negatives
of uncertainty and doubtful compliance with international requirements. Whereas, although
“fair dealing is more certain” it can be more rigid due to its threshold requirement. Thus, reform
is plainly needed. However, as a developing country that relies on “digital” formats of work,
having a vague and uncertain system is not appropriate. 415 This is so because, such as system
has been shown to lead to cautious users which in turn creates a “pay-per-use” system, which
would violate the very aim of copyright law. 416 Accordingly, it is submitted that Schonwetter’s
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suggestion of following a “middle-way approach” is desirable417 rather than the current
suggested change of a dual overlapping system. This would involve retaining a threshold
requirement of specific purposes, while bringing in the various established factors to help
determine fairness.418 Consequently there would be clear legal certainty, as required by the
“three-step” test, in terms of both the purposes and what would be seen as fair. Also following
the UK trend in widely interpreting the recognised purposes, would allow for a level of
flexibility to avoid a rigid application of the chosen doctrine. 419 Further with FOE rights
regulating the extent and scope of such doctrines,420 the aim of balancing interests can be
achieved especially when looking at the rationale of the seesaw effect. However despite any
internal merits of the doctrines, their survival is threatened by the overreaching new “TPM”
provisions. If the reach of these provisions is not curtailed, then copyright laws will
disproportional prefer the holder of the copyright over the general public. This would mean that
the purpose of copyright in general, and “fair dealing” or “fair use” in particular, would fail.
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